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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  19 

(T.D.  ATF-86] 

Distilled  Spirits  Plants;  Authorization 
of  Use  of  100  Milliliter  Distilled  Spirits 
Container 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Temporary  rule,  Treasury 
decision. 

summary:  This  temporary  rule  amends 
regulations  in  27  CFR  Part  19  authorizing 
permissible  sizes  of  containers  used  for 
bottling  distilled  spirits  at  distilled 
spirits  plants.  Under  this  amendment,  a 
100  milliliter  (3.4  fluid  ounce)  container 
is  authorized  as  a  replacement  for  the  4 
fluid  ounce  container  for  bottling 
distilled  spirits.  Since  this  rule  does  not 
amend  27  CFR  Part  5,  the  100  ml  may  not 
be  sold  or  shipped  in  interstate 
commerce.  This  amendment  is 
necessary  to  enable  small  distilled 
spirits  plants  which  rely  heavily  on 
bottling  the  4  ounce  container  to  remain 
in  business.  ATF  will  issue  a  final 
regulation  regarding  the  100  ml  after 
careful  consideration  of  comments 
received  on  this  temporary  rule. 

DATES:  The  effective  date  of  this 
temporary  rule  is  June  19, 1981, 

Written  comments  to  this  temporary 
rule  must  be  received  by  September  17, 
1981. 

ADDRESS:  Send  written  comments  to: 
Chief,  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  P.O.  Box  385,  Washington, 
DC  20044,  Attention:  T.D.  ATF-86. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226,  Telephone:  202-566-7626. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Both  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27  U.S.C. 
205(e),  and  the  Internal  Revenue  Code 


(IRC)  26  U.S.C.  5301,  give  ATF  the 
authority  to  regulate  bottle  sizes  for 
distilled  spirits.  The  FAA  Act  governs 
bottle  sizes  which  may  be  shipped  and 
sold  in  interstate  commerce,  and  the 
standards  of  fill  found  in  27  CFR  Part  5 
are  designed  to  prevent  unfair 
competition  and  deception  of  the 
consumer.  The  IRC  governs  bottle  sizes 
which  may  be  removed  from  distilled 
spirits  plants,  and  the  sizes  authorized 
in  27  CFR  Part  19  (formerly  Part  201)  are 
designed  to  protect  the  revenue. 

Traditionally,  ATF  has  adopted  the 
standards  of  fill  used  in  interstate 
commerce  as  sizes  which  may  be  filled 
and  removed  from  distilled  spirits 
plants,  for  sizes  larger  than  %  pint.  Prior 
to  1968,  any  size  smaller  than  Vz  pint 
could  be  used  at  a  distilled  spirits  plant, 
but  these  sizes  could  not  be  shipped  in 
interstate  commerce  unless  they  also 
complied  with  the  standards  of  fill  in 
Part  5  (such  as  Va,  Vio,  Via  pint).  In  1968, 
ATF  issued  regulations  under  the  IRC 
which  adopted  the  sizes  authorized  as 
standards  of  fill  in  Part  5  as  sizes  which 
could  be  removed  from  distilled  spirits 
plants.  These  regulations  revoked  the 
former  exception  allowing  use  of  any 
size  smaller  than  Va  pint,  but  permitted  a 
single  exception  of  Va  pint  (4  fluid 
ounces).  Because  this  size  was  not 
authorized  by  Part  5,  it  could  not  be  sold 
or  shipped  in  interstate  commerce. 

With  the  adoption  of  metric  standards 
of  fill  in  1976  (T.D.  AFT-25,  March  10, 
1976,  41  FR 11497],  Part  5  was  amended 
to  allow  only  six  metric  sizes  for  use  in 
interstate  commerce.  These  metric 
standards  of  fill  became  effective  on 
January  1, 1980. 

ATF  proposed  elimination  of  the 
intrastate  exemption  for  the  4  ounce  size 
as  part  of  a  notice  proposing  conforming 
metric  changes  in  distilled  spirits  plant 
regulations  in  Part  201.  The  notice  stated 
elimination  of  the  4  ounce  would  reduce 
the  number  of  bottle  sizes  and  simplify 
the  production  and  inventorying  of 
distilled  spirits.  The  proposal  drew  only 
two  comments,  both  favorable,  and  the 
exemption  for  the  4  ounce  size  was 
deleted  effective  January  1, 1980  [T.D. 
ATF-34,  October  26, 1976,  41  FR  46859]. 

Petition 

ATF  has  recently  received  a  petition 


from  the  Overbrook  Egg  Nog 
Corporation,  a  distilled  spirits  bottler 
located  within  the  State  of  Maryland,  to 
authorize  the  use  of  a  100  ml  bottle  for 
bottling  distilled  spirits.  Overbrook 
states  tiiat  the  100  ml  would  replace  the 
4  fluid  ounce  size  formerly  authorized 
under  Part  201.  The  petitioner  also  states 
that  there  is  a  great  demand  for  the  4 
ounce  size  with  7.6  million  units  having 
been  sold  in  fiscal  year  1979  in 
Maryland,  and  7.2  million  in  fiscal  year 
1980.  Moreover,  the  petitioner  indicates 
that  the  size  fills  a  large  gap  existing 
between  the  200  ml  and  the  50  ml 
standards  of  fill.  Additionally,  this  small 
size  enables  the  production  of  an 
economically  priced  package  within 
reach  of  a  large  number  of  consumers. 
The  petitioner  notes  that  bottling  in  a  4 
ounce  size  has  been  permitted  by 
Federal  regulations  since  1934,  and  that 
their  company  has  produced  this  size  for 
sale  within  Maryland  since  1950.  They 
state  that  their  business  is  highly 
dependent  upon  production  of  this  size, 
and  the  authorization  of  a  4  ounce 
container,  or  a  suitable  metric 
replacement  such  as  100  ml,  is  necessary 
for  them  to  remain  in  business.  They 
contend  that  enforcement  of  current  27 
CFR  19.632  (formerly  27  CFR  201.540b) 
would  force  them  out  of  business  since 
it  does  not  provide  for  production  of  a  4 
ounce  or  a  100  ml  bottle  size  for 
domestic  use. 

Authorization  of  the  100  Milliliter 

ATF  believes  that  in  order  to 
adequately  protect  the  revenue  it  is 
necessary  to  limit  the  number  of  bottle 
sizes  to  a  relatively  few  distinguishable 
sizes.  Since  the  tax  is  determined  on 
distilled  spirits  after  bottling  and  at  the 
time  of  removal  from  distilled  spirits 
plants,  this  will  protect  against  errors  in 
determining  the  tax.  However,  because 
of  the  importance  of  a  100  ml  bottle  to 
the  State  of  Maryland,  and  distilled 
spirits  plants  in  that  state,  ATF  believes 
that  the  100  ml  size  may  be  authorized 
without  adversely  affecting  our 
responsibility  to  protect  the  revenue. 
The  100  ml  is  an  even  metric  size  which 
is  easily  distinguishable  from 
surrounding  sizes  of  50  ml  and  200  ml. 
This  size  has  gained  widespread 
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acceptance  among  consumers  in 
markets  where  it  is  available.  ATF  is 
therefore,  amending  Part  19  to  allow 
bottling  of  100  ml  containers  at  distilled 
spirits  plants.  However,  ATF  is  not 
amending  Part  5,  and  these  100  ml 
containers  are  not  authorized  for  sale  or 
shipment  of  distilled  spirits  in  interstate 
commerce.  ATF  intends  to  issue  a  notice 
of  proposed  rulemaking  examining 
whether  the  100  ml  should  be  authorized 
as  a  standard  of  fill  in  Part  5  for  use  in 
interstate  commerce. 

Public  Participation 

Comments  on  this  temporary  rule 
should  address  the  authorization  of  the 
100  ml  as  a  permanent  size.  ATF  notes 
that  the  100  ml,  if  authorized,  would  be 
®/io  of  an  ounce  or  15%  smaller  than  the 
4  ounce  size  it  would  replace.  Because 
of  this  size  difference,  ATF  also  seeks 
comments  on  whether  another  size,  such 
as  125  ml  should  instead  be  authorized. 
On  the  basis  of  ail  public  comments  to 
this  temporary  rule,  ATF  may  issue  a 
final  rule  authorizing  permanent  use  of 
the  100  ml  size. 

All  comments  received  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  ATF  action. 

ATF  will  not  recognize  any  material 
and  comments  as  confidential. 
Comments  may  be  disclosed  to  the 
public.  Any  material  which  the 
respondent  considers  to  be  confidential 
or  inappropriate  for  disclosure  to  the 


public  should  not  be  included  in  the 
comment.  The  name  of  any  person 
submitting  comments  is  not  exempt  from 
disclosure. 

Written  comments  are  available  for 
inspection  or  copying  during  normal 
business  hours  at:  ATF  Reading  Room, 
Room  4407,  Federal  Building,  12th  and 
Pennsylvania  Avenue,  NW., 

Washington,  D.C. 

Compliance  with  Executive  Order  12291 

This  temporary  rule  is  not  classiHed 
as  a  "major  hile"  under  Executive  Order 
12291.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  100 
million  dollars  or  more;  will  not  result  in 
a  major  increased  cost  to  consumers, 
industries  or  governments;  and  will  not 
create  a  significant  adverse  effect  on 
competition. 

Drafting  Information 

The  principal  author  of  this  temporary 
rule  is  Charles  N.  Bacon,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Effective  Date 

Because  compliance  with  existing 
regulatory  provisions  with  regard  to 
bottle  sizes  would  immediately  cause 
the  termination  of  a  small  business 
entity  resulting  in  irreparable  economic 
harm,  it  is  found  that  it  is  impracticable 
and  contrary  to  the  public  interest  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  or  subject  to  the  effective  date 
limitation  in  5  U.S.C.  553(d).  Therefore, 


this  Treasury  decision  is  effective  on  its 
date  of  publication  in  the  Federal 
Register. 

Authority  and  Issuance 

This  regulation  is  issued  under  the 
authority  of  26  U.S.C.  7805  (68A  Stat. 

917,  as  amended). 

Accordingly,  27  CFR  19.632  is  revised 
to  read  as  follows: 

§  19.632  Bottles  authorized. 

Liquor  bottles  shall  conform  to  the 
applicable  standards  of  nil  provided  in 
Subpart  E  of  Part  5  of  this  chapter, 
including  those  for  liquor  bottles  of  less 
than  200  ml  capacity.  The  use  of  any 
bottle  size  other  than  as  authorized  in 
Subpart  E  of  Part  5  of  this  chapter  is 
prohibited  for  the  packaging  of  distilled 
spirits  for  domestic  purposes,  except 
that  100  ml  bottles  may  be  used  for 
packaging  distilled  spirits  for  sale  in 
intrastate  commerce  only.  Bottles 
bearing  the  indicia  required  under  Part 
173  of  this  chapter  may  be  used,  but 
need  not  be  used,  in  bottling  spirits  for 
export. 

(Sec.  201,  Pub.  L  85-859. 72  Stat.  1374,  as 
amended  (26  U.S.C  5301)) 

Signed:  June  16. 1981. 

G.  R.  Dickerson, 

Director. 

Approved:  June  16. 1981. 

John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 

(FR  Doc.  81-18437  Filed  6-18-81;  10:15  am| 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 

documents  on  two  assigned  days  of  the  week  41  ER  32914,  August  6,  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Moi^ay _ Tuesday _ _ Thursday _ Friday _ 

DOT/SECRETARY _ USDA/ASCS _ _ _ DOT/SECRETARY _ USDA/ASCS 

DOT/COAST  GUARD  USDA/FNS _ DOT/COAST  GUARD  USDA/FNS 

DOT/FAA _ USDA/FSQS _ _ DOT/FAA _ USDA/FSQS 

DOT/FHWA  USDA/REA _ DOT/FHWA _ USDA/REA 

DOTVF^ _ _ MSPB/OPM _ _  DOT/FRA _ MSPB/OPM 

DOT/NHTSA _ LABOR _ _ _ DOT/NHTSA _ LABOR 

DOT/RSPA _ HHS/FDA _ DOT/RSPA _ HHS/FDA 

DOT/SLSpC _ _ _ _ _  DOT/SLSDC _ 

DOT/UMTA  _ DOT/UMTA _ 

CSA _ CSA _ 

Documents  normally  scheduled  for  publication  on  a  day  that  Day-of-the-Week  Program  Coordinator, 

wilt  be  a  Federal  holiday  will  be  published  the  next  work  Office  of  the  Federal  Register, 

day  following  the  holiday.  National  Archives  and  Records  Service, 


Comments  on  this  program  are  still  invited.  General  Services  Administration, 

Comments  should  be  submitted  to  the  Washington,  D.C.  20408. 


List  of  Public  Laws 

This  is  a  continuing  list  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws”)  from  the  Superintendent 
of  Documents,  U.S.  Government  Minting  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

Last  Listing  June  17, 1981 

S.  1070  /  Pub.  L.  97-14  Youth  Employment  Demonstration 

Amendments  of  1981  (June  16, 1981;  95  Stat.  98)  Price: 
$1.50. 

H.R  2156  /  Pub.  L.  97-15  To  amend  title  38,  United  States  Code,  to 
extend  by  twelve  months  the  period  during  which  funds 
appropriated  for  grants  by  the  Veterans  Administration  for 
the  establishment  and  support  of  new  State  medical  schools 
may  be  expended  (June  17, 1981;  95  Stat.  99)  Price:  $1.50. 
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Just  Released 

Code  of 
i  F^eral 
Regulations 

i 

!  Revised  as  of  October  1,  1380 


Quantity  Volume 


47-Telecommunication 
(Parts  0-1 9) 

47-Telecommunication 
(Part  80-End) 


A  Cumulative  checklist  of  CFR  issuances  for  1980  appears  in  the  back  of  the  first  issue  of  the  Federal  Register 
each  month  in  the  Reader  Aids  section.  In  addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete 
CFR  set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). 


Price 

$6.50 

7.50 

Total  Order 


Amount 

$ . - 


Please  do  not  detach 


Order  Form 


Mail  to:  Superintendent  of  Documents,  U  S.  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  find  $ _ Make  check  or  money  order  payable 

to  Superintendent  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  for  foreign  mailing. 

(^hetge  to  my  Deposit  Account  No. 

r:i  1 1 1 1 .1  i-D 

Order  No _ 


Credit  Card  Orders  Only 
Total  charges  $ _ 


Fill  in  the  boxes' below. 


Credit 
Card  No. 


rrrrmT 


Expiration  Date 
Month/Year 


n 


Please  send  me  the  Code  of  Federal  Regulations  publications  I  have 
selected  above. 


For  Office  Use  Only. 

Quantity  Charges 


Name— First,  Last 


U  1  1  M  1  1  1  1  1  M  1  1  1 

1  1  1 

1  1 

1  1  1  1  1  1  1 

u 

Street  address 

LI  1  1  1  1  1  1  1  1  1  1  1  1  1  1 

1  1  1 

1  1 

1  1  1  1  1  1  I 

u 

Company  name  or  additional  address  line 

1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1 

1  1  1 

1  1 

I  1  1  1  1  1  1 

u 

City 

LI  1  1  1  1  1  1  1  1  1  1  LI  1  1 

1  1  1 

u 

State  ZIP  Code 

1  1  1  1  1  1  1 

LI 

(or  Country) 

1  1  1  1  1  1  1  1  1  1  1  1  I  1  1  1 

_U_L 

±1 

1  1  1  II  1  1 

L 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

PLEASE  PRINT  OR  TYPE 
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